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The SEC’s Approach to Misconduct: Drawbacks and 
Benefits to Self Reporting
By Janaya Moscony

This article is part two of a two-part series. The first part discussed the SEC’s Share Class Selection Disclosure results 
and can be found in the May 2019 issue of Currents. The second part discusses the broader topic of self-reporting, 
including the pros and cons.

While NSCP Currents has recently covered the FINRA 529 Plan Share Class Initiative and the SEC’s Share Class 
Selection Disclosure Initiative, these initiatives have been more the exception than the norm when it comes to dealing 
with securities enforcement.  These types of initiatives have been used thus far by these regulators only to address 
specific issues leading to widespread violations across firms.  For example, the SEC also launched an initiative back 
in 2014 to encourage Municipal Securities Issuers and Underwriters to Self-Report. This Municipalities Continuing 
Disclosure Cooperation Initiative (“MCDC”) yielded nearly 150 enforcement actions. Let’s take a step back further to 
2010 to see how these Initiatives came into play.

SEC – Cooperation by Companies
In 2001, the SEC issued what has come to be known as the Seaboard Report (Release No. 44969),1  which spells 
out some of the criteria the SEC will consider in determining whether – and how much – to credit cooperation by 
companies when, among other things, determining appropriate charges and remedies. The credit extended could 
range from the extreme where the SEC declines to proceed with an enforcement action, to the more common 
scenario where the SEC lightens the charges, limits sanctions, and/or includes mitigating or similar language in its 
actions.

In the Seaboard Report, the SEC shared how the regulator evaluates cooperation by companies. The report detailed 
the many factors the SEC considers in determining whether, and to what extent, it grants leniency to companies for 
cooperating in its investigations. The report identified four broad categories that are used to determine a company’s 
cooperation:

• Did the company self-police prior to the discovery of the misconduct, including establishing effective compliance  
 procedures and an appropriate tone at the top?

• Did the company self-report misconduct when it was discovered? For example, did the company conduct a  
 thorough review of the nature, extent, origins and consequences of the misconduct, and promptly, completely and  
 effectively disclose the misconduct to the public, to regulatory agencies, and to self-regulatory organizations?

• How did the company remediate? Did the company dismiss and/or appropriately discipline wrongdoers and  
 modify and improve internal controls and procedures to prevent recurrence of the misconduct? Did the company  
 compensate those adversely affected? 

• What was the level of cooperation with law enforcement authorities, including providing the SEC staff with all  
 information relevant to the underlying violations and the company’s remedial efforts?

The Seaboard Report acknowledges that large expenditures of government and shareholder resources can be avoided. 
Ultimately, investors can benefit when businesses cooperate with the SEC. The SEC noted, however, that nothing will 
bind the agency to any particular consideration or course of action going forward.

1.   https://www.sec.gov/litigation/investreport/34-44969.htm.
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SEC – Cooperation by Individuals
In 2010, the SEC expanded its transparency beyond its approach to enforcement with entities and addressed 
individual cooperation in a policy statement.2  The SEC shared insight into how it evaluates cooperation by 
individuals in investigations and actions. The SEC uses four general criteria in assessing cooperation including 
the assistance provided by the cooperator, the importance of the underlying matter, the SEC’s interest in holding 
the individual accountable when assessing fairness across guilty parties, and the profile of the individual including 
whether they are taking responsibility for the misconduct.

Department of Justice Approach
Credit for falling on the sword and cooperation has not been isolated to securities regulators.  In April of 2016, the 
Department of Justice launched a pilot program targeting violations of the Foreign Corrupt Practices Act (FCPA).3  
The Pilot Program was incepted to encourage voluntary disclosures of FCPA violations.  In November 2017, the 
Department of Justice (DOJ), announced a new FCPA enforcement policy (“Enforcement Policy”)4  that was 
designed to incentivize voluntary self-reporting by providing companies with more certainty regarding potential 
outcomes of FCPA investigations. The FCPA Enforcement Policy provides enhanced credit to companies for 
voluntarily disclosing misconduct, fully cooperating with regulators, and making appropriate changes in a timely 
manner. Under this policy, the DOJ has issued multiple declination letters to firms, (declining to take action). The 
Enforcement Policy was initially applicable only to violations of the FCPA, but was subsequently extended to all 
white-collar matters handled by the Criminal Division. In the aggregate, the activities above appear to demonstrate 
the Department of Justice has gone further than the SEC and FINRA in applying self-reporting credit.

The Enforcement Policy was designed to encourage companies to voluntarily self-disclose misconduct by providing 
more transparency as to the credit a company could receive for self-reporting and fully cooperating with the 
DOJ.  Among other things, the Enforcement Policy provides a presumption that the DOJ will decline to prosecute 
companies that meet the DOJ’s requirements for “voluntary self-disclosure,” “full cooperation,” and “timely and 
appropriate remediation,” absent “aggravating circumstances” relating to the seriousness or frequency of the 
violation.5   

The DOJ has continued to implement updates6 to the Enforcement Policy demonstrating that the DOJ is addressing 
practical issues that surface in its implementation of the Policy. As recently as April of this year the DOJ issued new 
guidance7 detailing how prosecutors will evaluate the effectiveness of corporate programs when determining the 
penalties imposed against companies.

The guidance expands on a previously issued list of sample topics and questions for prosecutors to consider 
when assessing a company commitment to compliance and the appropriate credit that should be given for such 
commitment.

It is worthwhile for firms under FINRA and/or SEC jurisdiction to follow the DOJ because often when one regulator 
does not address things clearly, they take into consideration how other regulators have addressed similar issues when 
they surface under their own jurisdiction.

Is the SEC’s Current Program Effective? 

While the SCSD and MCDC Initiatives (“the SEC Initiatives”) each garnered significant responses, the possibility of a 
broader SEC policy is less clear. Firms that have self-reported historically, independent from the Initiatives discussed, 
have received what some might consider inconsistent treatment.  While the SEC has shared factors the regulator 
considers in interpreting “cooperation,” ultimately, it appears to have been quite subjective. This has left firms 
questioning the benefit of falling on the sword.

What are some drawbacks to self-reporting?

While FINRA Rule 4530 does require FINRA members to promptly report certain violations and provide 
information to FINRA about those violations, registered investment advisers are not legally required to self-report.

2.   https://www.sec.gov/rules/policy/2010/34-61340.pdf. 
3.   https://www.justice.gov/archives/opa/blog/criminal-division-launches-new-fcpa-pilot-program.
4.   https://www.justice.gov/criminal-fraud/file/838416/download.
5.   Id.
6.   March 8, 2019, DOJ Press Release, Assistant Attorney General Brian A. Benczkowski Delivers Remarks at the 33rd Annual ABA National Institute on White Collar Crime 
Conference, https://www.justice.gov/opa/speech/assistant-attorney-general-brian-benczkowski-delivers-remarks-33rd-annual-aba-national
7.   https://www.justice.gov/criminal-fraud/page/file/937501/download 
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Given many of the drawbacks we will discuss, attorneys often advise investment adviser clients that the benefits do 
not outweigh the possible risks related to self-reporting. It is very much an analysis specific to both the issue and 
your firm. In such cases, consulting an attorney with significant experience dealing with SEC enforcement issues is 
essential.  We recommend firms resist the urge to call their local counsel, except to get a referral to an attorney that 
specializes in SEC enforcement.

Drain on Resources 
When a firm self-reports, it subjects itself to the possibility that the regulator may expand the scope of the 
investigation and it could go on for a long time. This undoubtedly will cause stress and re-direct resources to address 
the related inquires.  It is ideal if the firm has a full grasp of the facts and circumstances and knows that the issues are 
isolated. The firm needs to work quickly to do this as reporting swiftly addressing these issues earns more credit with 
the regulators.

In my experience in the industry, the SEC does not necessarily expand the scope of its review when a firm self-
reports, but the risk exists. In addition, many of the firms that have a serious issue generally find the risk was not an 
isolated issue. More often, firms that discover one major issue and are considering self-disclosing, typically have a 
more systemic cultural or similar-type problem within the firm leading to more gaps in compliance.

It comes at a Cost 
Firms that self-report will be required to repay ill-gotten gains and prejudgment interest to affected clients. An 
internal investigation is likely necessary and legal costs should be considered in the final equation. Additionally, firms 
usually must accept a censure, which could cause reputational damage, and they must agree to stop committing or 
causing any current and future related violations.   

What are some benefits?

Despite the factors that weigh against self-reporting, there are many reasons to consider it, as well. Overall, self-
reporting can benefit those falling on the sword in terms of reputation, penalties and possibly resource demands. 
Likewise, benefits accrue to the SEC and investors through increased efficiency. 

Cost Savings and Efficiencies 
Self-Reporting saves the SEC time and effort. Regulators do not have time to examine hundreds of firms in an 
attempt to recover ill-gotten gains for investors. Investors receive money back when appropriate and ultimately 
should benefit from SEC efficiencies. If firms were encouraged to self-report more broadly, by offering more clarity 
in what the firm should expect (similar to the SEC Initiatives, the number of SEC exams could eventually be cut to a 
fraction of current numbers. 

Reputation Preserved 
Advisers that self-report are perceived better than those that are brought to light by regulators. Firms need to 
consider reputational risk when deciding whether to self-report. The industry is likely to feel more forgiving toward a 
firm that admits and fixes wrongdoings than they would towards a firm that waits for detection and instruction from 
regulators. 

Lower penalties 
The SEC has shown in several cases that firms that self-report and cooperate will be treated with lighter enforcement 
than those that do not. However, the SEC has charged varying penalties to firms that have self-reported and/or 
cooperated outside of the SEC Initiatives.

Whistleblowers 
As of August of 2011, the Dodd-Frank Act amended the Securities Exchange Act by adding Section

21F, Securities Whistleblower Incentives and Protection. To implement this, the SEC adopted Rule 21F-17 which 
provides that no one can impede an individual from communicating directly with SEC staff about a possible 
securities law violation, including confidentiality agreements. The Rule allows the SEC to provide monetary awards 
for high-quality original information that leads to an enforcement action with over $1,000,000 in sanctions. Over 
$300 million has been awarded to whistleblowers since 2011, $168 million in fiscal 2018 alone.

Provided with an individual incentive to report violations, as well as protection from retaliation for so reporting, 
Firms’ own employees are a significant consideration in the self-reporting equation. If employees report the violation 
before the firm does, the firm does not receive credit and is exposed, nonetheless.
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Conclusion
The SEC’s current enforcement approach has moved away from the broken windows approach, seeing minor 
infractions as an indication of larger issues, and has been focusing enforcement resources to bring cases for more 
significant compliance issues. Meanwhile, recent cooperation programs show promise. The effect of the whistleblower 
program on SEC enforcement efforts also has been strong and has benefitted the demographic critical to the SEC: 
Main Street investors.

Firms have been forever faced with the complex dilemma of determining when self-reporting makes sense versus a 
roll-the-dice approach as to whether the SEC will find a particular infraction and take it to enforcement. With the 
direction SEC leadership is taking towards enforcement and the improving benefits that we are seeing related to self-
reporting, we tend to suggest this more often than the wait-and-see approach.  However, we do hope that the SEC 
finds a way to communicate a safer reporting regime for firms to encourage this more frequently and in a broader 
context than the SEC Initiatives.


